Abstract
Introduction
Throughout the last century, government expences have increased in most countries, regardless of their level of development, which has caused an increase in the volume and value of public procurement. With the growth of the public sector, there was also a need to seek support from the private sector in the provision of works, goods and services on a contractual basis. This fact became a reason for the reassessment of the public procurement legislation in all these countries. Even Albania, in the context of the harmonization and modernization of the legislation, possesses today a comprehensive legal framework in the field of public contracts, such as those on the public procurement 1 , auctions 2 , concessions and recently even for the public-private partnership relations 3 . However, the Albanian law doctrine in general and the administrative in particular, has not seriously treated the juridical characteristics of these contracts.
The above contracts are considered by the Albanian legislation as Administrative Contracts 4 , being treated as a form of activity of the public administration, which intends and has as its ultimate goal realizing the overall public interest. Although an administrative act is the most obvious way of exercising power and administrative functions, it is not the only way 5 . This activity can also be developed through private law rules. Viewed from this perspective, public administration expresses its will through another different action -the administrative contract (Sadushi, 2008, p.347) . Having defined the latter as administrative acts of private law, the legal doctrine treats them as instruments of private law, which the administrative bodies use to perform a public function (Sadushi, 2008, p.347) . In this sense, the administrative contract appears as a legal institution which combines the private contractual law with the public law (Légier, 2008, p.1; Sadushi, 2008, p.351) , thus demonstrating legal features of the two areas of law. public interest 14 . Administrative contracts, being contracts concluded mainly in order to serve public interest aims, are given a special status by the legislator, which accordingly differentiates them from private law contracts (Kaltsa & Kourtesi, 2000, p.322) . The legal framework that governs these contracts is established upon principles that guarantee the public interest, such as: promoting competition, equal treatment, transparency, efficient use of public funds, public trust, and etc 15 .
The administrative authority is not equal to the other contracting party because of the interest that it represents and defends in these legal relationships. This means that in all administrative contracts, provided or not by the CAP, the administrative bodies are placed in a more favorable position than the other private party. Therefore, in these cases, they have the privilege to overcome, or, in some specific circumstances, to set aside the contract, but without denying the right of the other party to be rewarded for the damage caused. The right of public authority to intervene at any moment, and even to withdraw unilaterally, in the cases provided by the law, when the public interest is affected, is a feature of these contracts (Sadushi, 2008, p.348) .
The public administration is given a right to unilateral recess only in the presence of important justification of public interest. The delicate question of interpretation lies in the definition of the degree of the public interest importance in absolute terms and in relation to the opposing private interests, which are often of considerable economic and entrepreneurship importance (Claudio, 2008, p.10) . For some authors, not every public need enables the withdrawal from administrative contracts, by accepting as a public interest only the urgent public needs that cannot be met without "sacrificing" the interests of the private party in the contract (Bruti Liberati, 1996, p.194.) However, even these cases of public interest must be addressed within the limits of proportionality, which is a very important principle of the administrative activity 16 .
The Albanian legislation on public procurement provides that the public interest prevails and it may lead to the termination of public procurement procedures, whenever cases of violation of this interest are identified 17 . Likewise, the legal framework governing public-private partnership explicitly foresees the unilateral termination of the contract by the agency or public entity, when the concessionaire fails to fulfill some contractual obligations that affect the public interest 18 . In some cases, the legal framework provides that infringement of the public interest, in the form of violation of transparency of the procurement procedure, or disrespecting the administrative appeal procedure, can lead to the absolute nullity of the administrative contract 19 
Alienation from the concept of contractual freedom of the parties
In administrative contracts, the principle of freedom of the will of the parties is narrowly understood when compared with the dimension that this principle takes in private contracts, although, even for the latter, it is widely discussed today about the relativity of the concept of freedom of the parties 22 . As a party in the administrative contracts, the public administration has not been authorised a negotiating autonomy and a contractual freedom as in the case of civil contracts (Sadushi, 2008, p.348.) . Thus, firstly, in the area of procurement, the freedom of the public authority to enter into contractual relations, a concept that includes even the freedom of not concluding a contract, is limited. This is because the public administration body is obliged, by law, to provide public service, which has a financial cost borne by public funds. In these circumstances, the public body or entity is imposed the status of the contracting authority, being forced to contract a work, good or service 23 . Secondly, the selection of the private contracting party, in an administrative contract, belongs indeed to the administrative body, but based on a procedure welldefined by law. Consequently, the public body or entity is not free to contract with any operator the he "likes", but only with those, who accomplish some conditions, according to the law, and which are selected by some strict legal procedures 24 . Moreover, although the administration has a discretional power in selecting private contractors, such a procedure is controllable by the highest body in the administrative control line, which has the right to dispose up to the cancellation of a procurement procedure 25 . Thirdly, the terms and conditions of the contract concluded at the end of a procurement procedure are not determined by the free will of the parties, as they are, in the vast majority of cases, predefined under certain standard conditions, which are approved by the legal framework for these types of contracts and can not be changed 26 .
Administrative Contracts and Private Law Principles in the Albanian Legislation
Despite the existence of specific statutory provisions, the domestic legislation, when it comes to the implementation of administrative contracts, refers to a considerable extent the principles and rules of private law, as provided by the Civil Code of the Republic of Albania 27 . Furthermore, in the case of public procurement contracts, certain provisions of this 21 See Decision of the Supreme Court no. 431, dated 11.10.2012 (No.31003-01685-00-2011 No.00-2012 No.00- -2422 Code are re-expressed in the General Conditions of Contract 28 , in order to increase the transparency of these conditions, while not denying the application of other provisions of the Civil Code. This Code defines the general principles of private law transactions, which is inter alia the good faith principle, aplied in the negotiation phase 29 , during execution of the contract 30 and also in interpreting the contract 31 . The law thus subjects these relationships to the general principles of good faith, since it's social and economic consequences go beyond the inter partes relationship (Kaltsa & Kourtesi, 2000, p.322) .
The spirit in favor of good faith compliance of the administrative contract terms, by the contracting parties, is found even in the special procurement legislation 32 . Not only the legal framework but also the Albanian jurisprudence is in favor of the intervention of private law principles in the performance of administrative contracts. It is important to mention here the Supreme Court's decision no.431 dated 11.10.2012, on the "Marketing & Distribution "Ltd. Association v. Municipality of Elbasan", where the court stated that the terms of the contract are subject to the relevant provisions of the Civil Code and in the absence of public interest, recognized in the law, all disputes shall be subject to judicial review, as all other contracts of private law 33 . As a conclusion, the domestic legal framework and the judicial practice demonstrate that the courts implement private law provisions in administrative contracts when the other protective provisions of the lex specialis are unable to give a sufficient remedy.
Terms of Invalidity of the Administrative Contracts
From the above considerations, we conclude that the same rules that operate to invalidate the administrative acts shall be applied even for the validity of administrative contracts. What is more, for this purpose, the rules that operate in determining the validity or invalidity of contracts in private law will also be applied.
Administrative invalidity of public contracts.
According to the administrative law, the invalidity is an unlawful juridical situation, created by the public administration body through the wrong application of the law or of the juridical will, which is displayed affecting administrative concrete action. The full and correct definition of the administrative act invalidity is provided by the Code of Administrative Procedure (CAP). The latter has no special adjustment for the validity of administrative contracts, but the logic of the Code itself and its Commentary 34 explains that the same rules that operate to invalidate the administrative act apply even for the administrative contracts. The CAP defines that acts (including administrative contracts) issued in violation of the law are invalid. The level of opposition or violation of law is the only factor that determines the degree of invalidity of the administrative acts. So, if it is a flagrant violation of the law, the invalidity is absolute, while if we are dealing with a simple (ie non-flagrant) violation of the law, invalidity is relative. Referring to Article 116 of the CAP, which exhaustively lists the cases of absolute nullity, we can conclude that null and void are to be considered those administrative procurement contracts, which are concluded: i) from an unidentified administrative body 36 : when the procurement contract is concluded by an administrative body, which has not been created by law or a legal act, or that has not been created for procurement purposes; ii) an administrative body, beyond its legal competencies 37 : when the public entity, established by law, has implemented a procurement process, while it was not within its competence; or iii) contrary to the form and procedure, required by law 38 : when the contract was concluded without respecting the requirements of the procedural steps to be followed, provided by the special legal framework for procurement and the conflict of interest law 39 , but also the requirements of the CAP for the form an administrative contract should have 40. As stated above, an administrative procurement will be valid only if it is concluded after having followed a public procurement procedure, which (a) is conducted by an administrative body established by law, (b) exercising its clear legal competencies and which (c) respect the form required by law and all procedural steps.
The relative invalidity of the procurement contracts.
The Code of Administrative Procedure 41 defines that the relative invalidity cases are violations of the law, but not flagrant ones. In reference to this provision, we can conclude that relatively invalid are to be considered those administrative procurement contracts, which are concluded: i) inconsistently with the content or purpose of the law: when creating favors, facilities or rights, at a time when the law does not allow them (eg. an economic operator which is qualified in a procurement procedure, though it does not meet the criteria for participation as defined by law); or when stopping or refusing the rights, which are allowed by law (eg. an economic operator excluded from the procurement process, though it meets all the criteria set by the law); ii) based on an illegal act (such as a procurement procedure conducted under an instruction of the Public Procurement Agency which is enacted against the law); iii) under the influence of the incorrect will of the parties (eg. when a party has concluded a procurement contracts beeing defrauded, threatened, or when he has made an essential error related to the object of the contract, or when he has acted because of an extreme necessity 42 ).
Administrative contracts in a conflict of interest.
The Albanian legislation, which regulates issues of conflict of interest, clearly states that administrative contracts concluded in conditions of conflict of interest are invalid, referring to the qualification of invalidity according to the CAP principles 43 . The same legislation also makes a distinction between several cases of conflict of interest which, according to the lex specialis, make the administrative contract absolutely invalid 44 and other cases, which lead to relative invalidity 45 . Thus, an administrative procurement contract, concluded between a public entity and a natural person who is an official of a certain level in this institution, is absolutely invalid. In this case, the legislator has deemed flagrant violation of the law by providing an absolute invalidity for the contract. As discussed above, it can be supported the conclusion that administrative contracts, concluded during the process of public procurement, under conditions of conflict of interest, can be absolutely or relatively invalid, depending on the concrete situation in which the contract was concluded and the level of the violation of law (flagrant or not).
The civil invalidity of administrative contracts.
As noted above, so as to judge the validity of administrative contracts we must address the principles and rules of the civil law. Under these rules, the invalidity of the contract and its degree (absolute or relative), as well as the dispute resolution arising from this invalidity, shall be determined by the court and not by an administrative body. In these cases, the court must refer to the civil law, not only because it is a contract, but also because of the fact that our legislation of administrative law is not sufficient to resolve the conflict in a bilateral agreement.
The civil terms of invalidity in the administrative contracts are those provided in the Civil Code (Articles 92-102) on the invalidity of a legal action, including the reasons that make a legal action (an administrative contract) absolutely 46 or relatively 47 invalid. Moreover, other conditions of the invalidity of administrative contracts are expressly cited in special laws: firstly, the conclusion of an administrative contract in case of a conflict of interest (absolute or relative nullity) 48 and secondly, concluding the procurement contract before the end of the deadline for the classification notice or before termination of the administrative review (absolute nullity) 49 .
The question being raised for the procurement contracts is: if the conditions of invalidity referred above exist, is the competent administrative authority given the possibility to order the termination of the contract unilaterally? In fact, public procurement law provides for such a possibility only when the contract is concluded before the expiry of the classification notice, or before the completion of the administrative review. For all other cases, the law has explicitly removed the right from the administrative bodies which control the procurement process 50 and what is more even from the administrative contracting authority itself, to nullify the contract due to invalidity, if the contract is signed, even if it indeed is concluded under invalid conditions 51 . This means that, despite the existence of illegality in procurement procedures, the procurement contract continues to create legal effects and it belongs to the court only to review the invalidity of the administrative contract and to resolve the juridical consequences that come from it 52 . In addition, the analysis of the legal consequences, created from an administrative contract, concluded in the presence of a conflict of interest situation, will be an issue that in no case shall belong to the administrative bodies, but to the court only. The judicial practice shows Tirana, no.3127, dated 07.04.2008. that the court has recognized that the parties may seek compensation for the damage caused if the administrative contract is deemed invalid, based on the non-contractual liability of the administrative bodies 53 .
Findings and Conclusions
The juridical nature of the administrative contracts appears dualistic, manifesting legal features from two fields of law, the public and the private ones. The essence of these contracts is the fulfillment of the public interest, which attributes to the public administration the right to withdraw from the contractual obligations, in those cases when public interest is sufficiently endangered. However, the principles of public law and private law force the administrative bodies, that even in such cases to consider private interests in the administrative contracts, by applying the principle of proportionality and trust.
An administrative procurement contract will be valid only if it simultaneously meets the legal criteria of validity of an administrative act and the legal civil conditions for the validity of a private contract. Consequently, the procurement contract shall be considered valid if it is signed by the administrative body established by law, in the exercise of its legal powers, respecting all the material and procedural criteria, in free will of the parties. Moreover, the administrative contract, in order to ensure public confidence, should avoid all the circumstances of conflict of interest and strictly observe the deadlines of announcements and administrative review of claims from interested parties.
The spirit of the legal framework, but also the attitude of the judiciary, supports the narrow interpretation of the opportunity that administration may have to unilaterally invalidate the administrative contract. Accordingly, the cases when the administrative body, either party to the contract or supervisor of the process, is allowed to consider the contract as null and void due to its invalidity are exhaustively defined in the domestic law. In all other cases, despite the potential illegality in the procurement procedures, the procurement contract continues to create legal consequences and it belongs to the court only, to review the validity of the administrative contract and resolve all the consequences deriving from it.
